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RAIL SAFETY NATIONAL LAW (WA) BILL 2014 
Second Reading 

Resumed from 13 August. 

HON KEN TRAVERS (North Metropolitan) [8.10 pm]: Before we adjourned for the weekend I was explaining 
why the house should support the Rail Safety National Law (WA) Bill 2014. I talked about some previous rail 
safety incidents and the secrecy that occurred with some of those investigations. I hope that once the national rail 
safety regulator is no longer part of the same department that operates rail in Western Australia, with responsibility 
and oversight on behalf of the state government, including being a rail operator, we will not see the same level of 
secrecy and there will be more openness. I suspect that the logic behind this secrecy is to somehow maintain public 
confidence, but it is my view that the level of secrecy that has been shown in the past has added to a reduction in 
public confidence in rail safety operations. It is clear that this legislation provides a range of options for 
investigations. In one option the rail safety regulator says to the operator that it needs to go away and do an 
investigation and then bring it back to the regulator. Another option is for the rail safety regulator to carry out 
a compliance investigation; and, of course, there can be independent investigations on a no-blame basis. 
Interestingly, independent investigations are required to be made public, and that will continue to be to the case. 
The compliance investigations, understandably, are predominantly for the purposes of prosecution and it makes 
sense that because they become part of the prosecution brief, whilst the investigation is not made public, the 
outcome is effectively made public by way of a prosecution. The one area in which there is oversight, but where 
there could be far more oversight and far greater transparency, is where rail transport operators do their own 
investigation. The capacity exists for the rail safety regulator to release the outcome of investigations. It could 
encourage the operator to release the outcome itself or use the benefits learned from those investigations.  
One of the interesting things that I suspect will be unique to Western Australia is that this legislation makes it 
clear that occupational health and safety legislation overrides this bill; so when there is a conflict between 
occupational health and safety legislation and this bill, the occupational health and safety legislation will 
override this bill. In Western Australia, the Mines Safety and Inspection Act is the occupational health and safety 
legislation for mining leases. That means that the OHS area can become incredibly complex. Although it is clear 
in the bill which act takes responsibility, I am aware of cases in Western Australia in which the operation of 
those bodies has been less than satisfactory. Members might say that it is unlikely that an incident will require all 
three to come into play, requiring different operators. However, if a private siding connects to the main line and, 
as part of that, it also crosses the border between a mine site and off the mine site, and an incident occurs beyond 
that location, which is not beyond the realms of possibility and which has occurred in the past, we would get an 
interesting issue around who ultimately does what. Often, as we know, the result of bureaucracy is that nothing 
happens because they all think someone else is doing it or it is not their responsibility. Once this bill comes into 
play, although the regulator will have people based in Perth, it will be headquartered in South Australia, and 
I wonder whether the government has given any consideration to how it expects that relationship will be 
managed and how we will see a better outcome. I accept the world we currently live in is not perfect, but does 
the government expect this bill will improve those relationships and outcomes; and, if so, how will that occur? 
I hope the parliamentary secretary will enlighten us on how the government sees all those factors coming 
together. In WA most of the freight network is operated by Brookfield Rail as the leaseholder of government rail 
lines. Brookfield Rail, the mining companies and potentially three regulators could be involved in operations at a 
private siding. I look forward to hearing whether the government sees any change in that relationship and, if it 
does, how it expects those relationships will be improved so that we do not have a situation in which nothing 
happens. Thankfully, Australia has trade unions and often those trade unions force the different regulators to take 
these matters up and investigate them.  
In the time I have left I want to make some comment about tourism and heritage rail operations, because various 
views have been expressed on that. As I said at the outset of this debate, one of the reasons that a previous 
Minister for Transport—the one after the Acting President (Hon Simon O’Brien) or possibly two after him; 
I lose track—held this bill up was because of a view about the impact it would have on tourism and heritage rail. 
I personally do not think that was a reason to hold it up, but I accept there are issues with the management of 
tourism and heritage rail and how this bill will impact upon those operations. Western Australia has a number of 
tourism and heritage rail operators, but I suspect the most significant one is the Hotham Valley Tourist Railway. 
There has been debate around whether or not this industry supports the bill, but I agree it is accepted by the 
majority of heritage rail operators, although I believe that some small operators in regional Western Australia 
still have some concerns about this legislation. Certainly groups like Hotham Valley Tourist Railway accept that 
it is necessary for this legislation to come into play and they are happy to be part of that process, but the 
transition period will be crucial. We are dealing with volunteers, and volunteer organisations do not operate on 
the scale of some of the professional operators within tourism rail. My view is that if this legislation is poorly 
implemented in providing support and assistance to those tourism and heritage rail operators, we will drive this 
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important part of tourism in Western Australia out of the market. I hope that the government will ensure there is 
both moral and financial support to these groups. It does not require large dollops of money, because that will 
not find a solution but there will need to be a financial contribution to these tourism and heritage rail operators. 
I hope that royalties for regions money might be found, because these groups operate in regional WA. Something 
like the Hotham Valley Tourist Railway provides benefits to regional WA. A group like that has a lot of 
volunteers and volunteers do not want to come to a work-like environment. They are happy to be regulated and 
make sure they are complying, but it will not be able to done in a regimented way in the corporate sense. Some 
cultural changes in these organisations will be required, but we need to constantly remember that there are 
limited human, technical and financial resources, and people want to be engaged in a recreational activity, not 
a demanding workplace. However, I accept, and I think the sector accepts, that a safe environment still needs to 
be operated in, because the Hotham Valley Tourist Railway and some of the other tourism heritage rail operators 
operate on the main line. They operate on rail lines where commercial operations are also engaged.  

Earlier I told a story to the house about the industry dinner where one of the previous Ministers for Transport was 
arguing there was no way he would ever agree to this bill and WA having a national regulator. The industry 
recognised that it understood and it made an offer to work with groups like Hotham Valley and other tourism and 
heritage rail operators to ensure their expertise can be used to assist those organisations come on board. I hope that 
the offer from the industry is still on the table and that we have not lost it because of the petulant behaviour of that 
Minister for Transport. I suspect that the industry is above that and will put that petulant behaviour behind it, so the 
offer will still be there. I hope that the parliamentary secretary can give some comfort tonight, and I have raised this 
on numerous occasions with people. I had a conversation with the Minister for Transport some considerable time 
ago, because this bill has taken so long, and made it clear to him at the time that I am of the view that the 
government will need to provide some resources to support them. When I was parliamentary secretary for tourism 
I did quite a lot of work to try to rescue Hotham Valley when it was in some significant financial difficulty. We had 
to help it restructure financially. They were difficult times for Hotham Valley and its membership, but to its credit it 
took it on board, restructured and since that time it has been a successful operation. I have a personal investment in 
this issue and I would hate to see a decade later us passing legislation that has the same impact of driving out those 
sorts of operations. I hope the parliamentary secretary is in a position tonight to give comfort to the house that the 
government will stand ready to work with those operators to ensure that they have the resources—financial, human, 
technical and intellectual—to assist them in the transition that will come about as a result of the passage of this 
legislation. That will be absolutely crucial. I can assure the parliamentary secretary and all members on the other 
side that this is one issue that will follow me and I will continue to monitor that there is proper assistance provided 
to those sorts of organisations to allow for the transition.  

One of the arguments will be that they have a choice between WorkSafe and rail safety legislation. It may be 
appropriate for operators like the Busselton Jetty railway to go under the WorkSafe legislation, but I do not think 
it will be an appropriate outcome for Hotham Valley and some of those larger operators. I think they will have to 
come under this legislation. I hope the government understands the implications of this. As I say, I have done my 
best to try to make sure that the Minister for Transport is aware of that and its implications. I hope that before 
this bill is gazetted or proclaimed the parliamentary secretary could give us some comfort tonight that the 
government will sit down with those operators and ensure they have the resources they need to allow them to 
make the transition to this legislation. I hope that we do not wait until after the legislation has been enacted or 
the government says let us suck it and see. There is no doubt in my mind that we need to be proactive in working 
with these groups to ensure there is a proper transition. In that sense I agree with the former Minister for 
Transport that this bill has implications for the tourism and heritage rail operators in WA. Despite that, I have 
always supported the view that this bill should be brought to this house and we should go to a national system. 
The overall benefits for the national and Western Australian economies more than outweigh those issues, which 
in my view can be managed if we have a proactive government prepared to get out and manage them properly.  

Those are my comments on this bill. I am very pleased to finally see it before this house. I think it will enhance 
the way in which regulation occurs and it will give greater confidence to people. It is my view that the 
organisation that will now run it nationally will be headed by a highly competent Western Australian public 
servant. However, as I say, there will be issues with the implementation and if it is poorly managed I have no 
doubt that we will be back in this house having a debate to point out the chaos and dysfunction that can 
sometimes come when this government tries to do good things but is simply incapable of implementing them. 
Having said that, I make an offer at this point that I am more than happy to assist the government in the process 
of the transition, because I think it is really important we get it right. There are those two areas: how the different 
legislation in WA works for mine safety, WorkSafe and the national rail safety regulator, and the way in which 
the tourism and heritage rail sector is transitioned and how it is given the skills and support to ensure it is able to 
operate under this new national regime. With those words I commend the bill to the house and congratulate the 
Liberal Party for finally getting it through its party room. 

 [2] 



Extract from Hansard 
[COUNCIL — Tuesday, 18 August 2015] 

 p5432b-5441a 
Hon Ken Travers; Hon Kate Doust; Hon James Chown; Hon Stephen Dawson 

HON KATE DOUST (South Metropolitan — Deputy Leader of the Opposition) [8.27 pm]: I will not take 
very long because I know my colleagues have already made some quite substantial comments on this Rail Safety 
National Law (WA) Bill 2014; however, I want to make some comments on behalf of the Standing Committee 
on Uniform Legislation and Statutes Review that has tabled a report on the bill in this place. I want to make 
a few references to the report. I thank the members of the committee and staff for putting this report together. 
A number of members who have been on this committee in the past are always quite diligent about making sure 
that the Western Australian Parliament still has some control over its own destiny and has a say in what is 
happening here. We find with some of these pieces of legislation that have arrived here as a result of Council of 
Australian Governments agreements that quite often the Western Australian Parliament’s capacity to have that 
say is diluted. That was one of the concerns again with this piece of legislation. There was a concern about the 
impact on the sovereignty of this Parliament. I refer members to page 13 of the report where there is a discussion 
about the clauses impacting on that sovereignty and particularly the exclusion of some legislation in this 
jurisdiction that will not apply, the predominant ones being the Freedom of Information Act, the Interpretation 
Act and a raft of others, above which the South Australian legislation would stand and be taken into account. The 
committee has made comment about that because our view was that the Western Australian Freedom of 
Information Act should apply. I have not had a chance to look at all of the government amendments on the notice 
paper, but I hope the government has taken into account the recommendation the committee made about that.  

The committee made six recommendations. Some of those simply involve the parliamentary secretary who has 
responsibility for this legislation providing some feedback to the committee on a number of questions that were 
raised in the committee’s report. I look forward to the parliamentary secretary doing that. Others referred to 
specific amendments to the bill to rectify some of the issues that we have raised. One in particular was around 
the problem that we seem to deal with frequently when dealing with uniform bills—the matter of 
Henry VIII clauses. That has raised its head again in this legislation. I hope that the government will 
acknowledge that and deal with that clause in the bill appropriately. 

Another issue that the committee highlighted in recommendation 6 of its report was a review. The committee 
noticed that there was no capacity to review the legislation. We have made a recommendation that there should 
be a review four years from the date of commencement, with a copy of the review to be tabled in both houses. 
I am not too sure whether the government will support that review. I must say that whenever a gap is found in 
a review process, it is not common for the government to support that type of recommendation. Given that 
South Australia was selected as the state to essentially oversight the management of this legislation, the concern 
is that Western Australia might not have as much capacity to contribute to any changes or be able to identify any 
difficulties and have them resolved effectively. The committee held a fairly short, sharp inquiry, but I think it 
managed to identify a few issues, mainly around the Henry VIII clause and the fact that the South Australian 
version has taken precedence over Western Australia’s, and also the question of a review. 

With those few words, I again thank the committee for its work. While I am on my feet talking about our 
committee, I want to thank Hon Amber-Jade Sanderson for the time that she has spent working on the 
committee. There are only four of us. We have had a reasonable volume of work over the last couple of years. 
She has always stepped up to the plate and worked very well within the committee. We wish her well over the 
next few weeks as her life is about to change again. We wish her well into the future. With those few words, 
I look forward to hearing what the parliamentary secretary has to say in response to the matters raised by the 
committee in its report. 

HON JIM CHOWN (Agricultural — Parliamentary Secretary) [8.32 pm] — in reply: I would like to thank 
Hon Stephen Dawson, Hon Ken Travers, Hon Robin Chapple and Hon Kate Doust for their wise words about the 
Rail Safety National Law (WA) Bill 2014. I also thank them for their support of the bill. I will provide 
a response to the issues they have raised in their second reading contributions following my response to the 
committee’s report. At this stage I would also like to thank the Standing Committee on Uniform Legislation and 
Statutes Review for its outstanding work in regard to recommendations on this quite important bill from 
a Western Australian perspective. 

The Rail Safety National Law (WA) Bill 2014 was introduced into the Legislative Council on 27 November 
2014. As the bill is a uniform legislation bill, in accordance with Legislative Council standing order 126(1) it 
was referred to the Standing Committee on Uniform Legislation and Statutes Review. It tabled its report in this 
house on 24 March this year. As per its terms of reference, the committee’s inquiry considered the impact of the 
bill upon the sovereignty and lawmaking powers of the Parliament of this state. During its inquiries, the 
committee received a total of 10 submissions from stakeholders who expressed broad support for the passage of 
this bill. The committee also posed a number of written questions to the Department of Transport about the 
Rail Safety National Law (WA) Bill, which is attached as a schedule to the bill, and the Intergovernmental 
Agreement on Rail Safety Regulation and Investigation Reform, which was signed by state and territory 
Premiers in 2011 to establish a national system of rail safety regulation and investigation. 
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The Department of Transport provided two separate responses—one on 6 February 2015 and the other on 
5 March 2015. The committee recognised that Western Australia has chosen to progress implementation of this 
bill as mirror legislation in order to uphold the sovereignty of the Western Australian Parliament and to ensure 
that any future changes to the law are approved by this Parliament. The committee supported this approach, 
recognising it as providing “the greater protection afforded to parliamentary sovereignty and law-making 
powers”. Nevertheless, the committee identified a number of provisions and aspects of the bill that it considered 
may have an adverse impact on parliamentary sovereignty. 

I will address each of the six recommendations in the committee’s report. Its first three recommendations relate 
to the Intergovernmental Agreement on Rail Safety Regulation and Investigation Reform. The committee noted 
that this agreement included provision that a review was to be undertaken by 30 June 2013, and it was concerned 
that there was no provision for any such review to be tabled in the Parliament of Western Australia. The 
committee suggested that in the absence of such a requirement, the Parliaments of participating jurisdictions are 
effectively denied an opportunity to determine whether continuing to participate in the national scheme is in their 
best interests. Accordingly, the committee recommended that the parliamentary secretary representing the 
Minister for Transport advise the Legislative Council of the process by which the Intergovernmental Agreement 
on Rail Safety Regulation and Investigation Reform will be reviewed. It also recommended that a copy of any 
such review be tabled in Parliament. 

On behalf of the Minister for Transport, I accept these recommendations but must advise that the agreement 
effectively ceased to have effect in January 2014. Since the Office of the National Rail Safety Regulator 
commenced operation in South Australia on 20 January 2013, the agreement was not reviewed or renewed and is 
unlikely to be revisited. The ministers agreed at the Transport Infrastructure Council of Australia meeting on 
15 November 2013 that the commitment to a National Rail Safety Regulator would continue to apply regardless 
of the expiry of the agreement. 
The committee’s third recommendation was that the parliamentary secretary representing the Minister for 
Transport notify the Legislative Council of any withdrawal from the agreement by any party. I also accept this 
recommendation on behalf of the Minister for Transport. I can advise at this time that the previous Queensland 
government indicated that it would not be a participant in the national rail safety regime. The new Queensland 
government may reconsider this position, but at this stage we have not been informed as such. 
The fourth recommendation in the committee’s report relates to clause 50 of the bill, which is considered to be 
a Henry VIII clause. The recommendation was that the parliamentary secretary introduce an amendment to 
clause 50 of the Rail Safety National Law (WA) Bill to provide for regulations made under clause 50 to expire 
after a period of no more than three years. The Henry VIII clause is a section of an act of Parliament that enables 
the act to be expressly or impliedly amended by subordinate legislation. As a house rule, I think we are aware of 
what a Henry VIII clause is. Clause 50 of the bill provides for transitional regulations to be made that are limited 
to transitional matters. As Western Australia, with the exception of Queensland, is the last jurisdiction to 
transition to the Office of the National Rail Safety Regulator, no new transitional matters are likely to arise that 
will require a legislative response. It is not anticipated that there will be a need to utilise the provisions provided 
by clause 50 to make any transitional regulations. On behalf of the Minister for Transport, I will move that the 
Rail Safety National Law (WA) Bill 2014 be amended to remove clause 50. 
The committee also found that there is a concerning trend in the increasing use of Henry VIII clauses in national 
scheme legislation. Its comments related to section 7(3) of the national law. On behalf of the Minister for 
Transport, I will move that the Rail Safety National Law (WA) Bill 2014 be amended to remove section 7(3).  
The Standing Committee on Uniform Legislation and Statutes Review’s fifth recommendation hinged on 
concerns about the power of the South Australian minister to appoint an acting regulator, who would have all the 
powers of the regulator, and who may be in the post for up to one year making decisions that impact on rail 
safety in Western Australia. From the committee’s perspective, this raised the state sovereignty issue, as the 
Transport Infrastructure Council, of which the Minister for Transport is a member, would have no input into the 
appointment of the acting regulator. The committee recommended that the government take action to change the 
Rail Safety National Law for the council to approve the appointment of an Acting National Rail Safety 
Regulator, and advise the Legislative Council accordingly. As the committee was advised by the Department of 
Transport, the existing provisions for the South Australian minister to appoint a temporary acting regulator is 
considered necessary for operational reasons and that the South Australian minister needs to be able to act 
independently in certain circumstances to provide a fast, temporary response by appointing an acting regulator. 
As the Transport Infrastructure Council meets formally biannually, there may be times when a quicker response 
is required for the appointment of an acting regulator, and it is impractical to wait for all responsible ministers to 
agree unanimously on the person nominated to hold the Acting National Regulator role. For example, the need 
for an acting appointment may arise when there is a vacancy in the office of the regulator or when the regulator 
is absent on leave or unable to exercise the duties of the office of the regulator, or the regulator is disqualified 
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from acting in a particular manner. In these instances, it would be necessary to appoint an acting regulator to 
undertake the functions of the regulator and this may occur outside the predetermined sitting dates of the 
Transport and Infrastructure Council. Although the committee report indicates that such a decision could be 
made by the Transport and Infrastructure Council out of session, there would be practical difficulties achieving 
this when one or more responsible ministers are unable to vote on a matter at short notice, out of session. Any 
amendment to the national law would also require agreement by all responsible state and territory ministers at 
the Transport and Infrastructure Council, and this is likely to be difficult to achieve because of the operational 
requirements described above. For these reasons, as the representative of the Minister for Transport, I do not 
support this recommendation. 

The committee also noted in its inquiry that the Rail Safety National Law (WA) Bill contains no existing clause 
for a review to be undertaken and that it is now standard drafting practice for legislation to provide a periodic 
review. Accordingly, the committee’s final recommendation is that the bill should contain a periodic review 
clause to enable an assessment of whether the bill is serving the interests of rail safety in Western Australia. The 
effectiveness and operation of the national law is currently reviewed on an ongoing basis by the Rail Safety 
National Law Maintenance Group. This group, comprising industry and government groups, was established by 
the National Transport Commission in 2013 to ensure that the law continues to reflect best practice and to 
deliver intended outcomes. This group meets regularly throughout the year to revise aspects of the law that 
require review. Any recommendations to amend the law are approved by the Transport and Infrastructure 
Council of which this state’s Minister for Transport is a member. Additionally, under section 43 of the 
Rail Safety National Law the national regulator must deliver an annual report on the activities of the office of the 
National Rail Safety Regulator, a copy of which, under subsection (4), must be tabled by responsible ministers of 
the Parliament of each participating jurisdiction. 

Other provisions under section 43 mean that the report must include information on the development of rail 
safety, improvements of and important changes to the regulation of rail safety, details of all rail safety issues 
considered by the Office of the National Rail Safety Regulator during the relevant financial year and all financial 
information. Section 43(2)(h) also provides for responsible ministers to require any additional information to be 
included in this report. Given these arrangements are in place to review the national legislation, it is considered 
that a four-year periodic review of Western Australian legislation will have limited benefits for this state. 
Additionally, to achieve the bill’s objective in establishing a uniform legislative regime for the national 
regulation of rail safety, any findings of a periodic review of Western Australian legislation that recommends 
legislative amendments to be made locally will also need to be considered by the Rail Safety National Law 
Maintenance Group described above. Therefore, for the reasons indicated above, the adoption of this 
recommendation is considered unnecessary. 
As a separate matter to the committee’s report, I can advise that three minor amendments to the bill are proposed 
to rectify drafting errors. These amendments are already on the notice paper. The government decided to enact 
the rail safety law by mirror legislation to ensure that Western Australian parliamentary sovereignty is upheld by 
retaining powers to make amendments and scrutinise the role of Rail Safety National Law as enacted in the state. 
Legislative changes have taken time as a result of the complexities in the drafting associated with this particular 
mirror legislation and the parliamentary process required for national uniform legislation and the election cycle. 
In regard to that matter, almost every other jurisdiction that has adopted this legislation has done so as applied 
legislation and, quite rightly, this state has taken the mirrored course and a number of changes had to be made to 
retain our sovereignty. The government has also taken a proactive approach to protect the Parliament of 
Western Australia’s sovereignty. The procedure by which Parliament normally reviews delegated legislation in 
this state is preserved; that is, regulations made under the legislation will continue to be made by the Governor of 
this state and will be tabled and be disallowable by this Parliament. 
A couple of issues Hon Stephen Dawson raised in his second reading speech touched on the matter of 10 staff 
employed in the Office of Rail Safety. Existing permanent staff of the Office of Rail Safety will be offered 
secondment to the Office of the National Rail Safety Regulator, which will protect their permanency and existing 
entitlements and rights. Some permanent staff may choose to transfer to the Office of the National Rail Safety 
Regulator permanently and work under its terms and conditions. Of course, permanent staff who do not wish to 
be seconded or transferred permanently will continue to be employed within the Western Australian public 
sector under their current terms and conditions, and all existing contracts of contract staff will be honoured. 
Hon Stephen Dawson also raised the issue of the acting regulator occupying the position for no more than one 
year, and I have addressed that to some degree in my response to the committee’s report on that matter. 
Subclause 27(5) of schedule 2 of the national law provides a hard upper limit that the appointee must be acting 
for more than one year. The maximum time a person can act as the regulator is one year. After that, a new 
regulator needs to be appointed through the appropriate process and one hopes that will take place within that 
time frame because the act allows for one year. As is specified in section 18(2), the appointment can occur only 
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during a vacancy in the office of the regulator, during a period that the regulator is absent from duty or from the 
country or is unable to exercise his duties for a host of reasons that were discussed earlier. The Rail Safety 
Accreditation Account was also referred to by Hon Stephen Dawson. 
Over the past 12 months the Rail Safety Accreditation Account has had a more than usual amount of money in it. 
That is because while we have been waiting for this Rail Safety National Law (WA) Bill, a number of 
expenditure and activities for the account have been somewhat constrained in expectation of the transfer 
functions once the bill is passed. The increase in that account is about $1.1 million with a total of $2.698 million. 
Once the transitional arrangements are in place, that account is expected to decline because, of course, a number 
of accounts still have to be paid out et cetera. 
Hon Ken Travers addressed the issue of tourist and heritage operator fees. He was partly correct in some of his 
statements. On that matter I am happy to say in this place that the Liberal Party room was also very concerned 
about the operation of these quite important heritage and tourist railways. A great deal of consultation took place 
with the eight that operate in this state. In response to a question asked by Hon Ken Travers, as I said the 
ministry has consulted with them widely. They support the Rail Safety National Law (WA) Bill 2014 and were 
happy to be a part of the process. In regard to their transitional arrangements, or as we go forward from 
a transitional perspective, I am more than happy to stand here and say that the ministry will give them any 
support if they have any issues about the process of this bill going forward. 
Hon Ken Travers: Will money be available to them? 
Hon JIM CHOWN: I will get to that in a minute. It is not always about money. Hon Ken Travers asked a question 
about support morally in regard to transitional arrangements and I am telling the member that that will happen. If 
any of them have an issue, I suggest that they contact me or the ministry. I will see that they get whatever assistance 
they require. With regard to money, the government will pay the $2 000 fixed component of the accreditation fee as 
a community service obligation on behalf of Western Australian tourist and heritage operators. 

Variable fees based on the tourism and heritage operators tracking of train kilometres will apply. The maximum 
amount likely to be paid by the operators is about $3 500. I will not go through each variable fee that could be 
paid because obviously they are run by volunteers. Some of them are private enterprise groups. I do not think it 
is right to make public what they pay in variable fees, but I happy to say that out of the eight operating in the 
state, the maximum amount that one is likely to pay for variable fees is around $3 500. 
Hon Ken Travers: Will there be much assistance financially for the implementation of the legislation as well as 
moral support? 
Hon JIM CHOWN: I think an amount of $2 000 to help with the accreditation process is — 
Hon Ken Travers: Those are the fees they have to pay. They also have to fund the skilling of their volunteers. 
Hon JIM CHOWN: I do not know whether there is any financial assistance for the skilling of volunteers, but, as 
I already stated, the transport ministry is more than happy to help them with that matter. 
The Rail Safety National Law specifies that the South Australian Freedom of Information, State Records, 
Ombudsman and Public Finance and Audit oversight laws apply. This will ensure that only one set of oversight 
laws apply to people carrying out duties under the Rail Safety National Law. 
Hon Robin Chapple raised the issue of majority disallowance for regulations. I inform the house that under the 
national law as applied in the other participating states and territories, national regulations are made following 
a unanimous agreement by the responsible ministers. Following agreement, they are made by the Governor of 
South Australia following South Australia’s regulation-making process. As the Western Australian state 
government decided to maintain the sovereignty of the state, regulations made under this law will be made in 
accordance with Western Australia’s existing regulation-making process. Clause 8(2) of the Rail Safety National 
Law provides that sections 41 and 42 of the Western Australian Interpretation Act 1984 will apply to the 
Rail Safety National Law. This preserves the procedure by which Parliament normally reviews delegated 
legislation in the state. Accordingly, either house of Parliament has the power to move a motion to disallow 
Rail Safety National Law regulations in accordance with normal procedure. Hon Robin Chapple also asked when 
the Western Australian Rail Safety National Law regulations will be tabled. After assent and prior to 
commencement, the Rail Safety National Law regulations will be made by the Western Australian government. 
They will be published in the Western Australian Government Gazette and forwarded to the joint standing 
committee for review in accordance with the usual process set out in the Interpretation Act 1984. 
Freedom of information legislation is not being removed from the Rail Safety National Law. Freedom of 
information does apply to the Rail Safety National Law and the South Australian Freedom of Information Act 
will singularly apply directly to the Office of the National Rail Safety Regulator, otherwise each jurisdiction 
would have different freedom of information requirements and oversight laws in this state. For example, police, 
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health, emergency services and state agency employees will fall under the state requirements for freedom of 
information. 

Hon Ken Travers raised the issue of the mines safety regulator and other regulators not stepping up to the mark 
as such and being responsible for their regulatory requirements. The National Rail Safety Regulator will have 
a memorandum of understanding with those particular state regulators, including, for example, the mine safety 
regulator in this state. The MOU will ensure that all regulators involved in the example such as the one cited by 
Hon Ken Travers in the house will be fully aware of their individual responsibilities under this legislation. There 
are five or six amendments, so we will be going into committee. I look forward to having the amendments 
approved by the house. 
Question put and passed. 
Bill read a second time. 

Committee 
The Deputy Chair of Committees (Hon Liz Behjat) in the chair; Hon Jim Chown (Parliamentary Secretary) in 
charge of the bill. 
Clause 1: Short title — 
Hon STEPHEN DAWSON: Parliamentary secretary, thank you for your comments this evening. 
I want to again tease out the issue of the rail safety accreditation account. In the 2014 annual report, the opening 
balance of the account was just over $1 million. It was actually $1.23 million in 2014 and $1.7819 million in 
2013. Tonight the parliamentary secretary again told us that at the end of June there was $2.698 million in the 
account. I am still unsure why that money has not been spent. What types of things have not been paid? The 
parliamentary secretary alluded to the fact that bills will be paid once this bill goes through and before the 
national regulator takes over. I am still trying to work out why there is a huge amount in the account. What has 
not been paid? I am trying to get a sense of what the department thinks will be left in that account when the 
account is closed and the money goes across to consolidated revenue.  

Hon JIM CHOWN: One of the reasons why there is that amount in the account is due to the anticipation of this 
bill coming to Parliament and going forward; there has not been any proactive spending. For example, normally 
the Office of Rail Safety has 14 full-time equivalent staff, and it has been operating with 10. It is anticipated that 
once the transitional arrangements take place, the $2.7 million will be the amount remaining in the account. All 
normal accounts have actually been paid. It would be fair to say that there may be some accounts that come up in 
regard to transitional matters just before then. At this stage I cannot nominate exactly what they will be. 

Hon STEPHEN DAWSON: The Department of Transport’s website explains that the office is self-funding and 
controls its own finances in the account that is set up in accordance with section 43 of the Rail Safety Act 2010, 
and that it also generates its own revenue by the collection of fees from rail organisations. In the 
parliamentary secretary’s response just then, he talked about how this agency previously had 14 staff, but in 
anticipation of the move it has gone down to 10. Is the parliamentary secretary also telling me, perhaps 
indirectly, that the office has not been doing the work that it was supposed to have been doing over the past few 
months? If there were 14 staff doing this job previously, why is it suddenly down to 10 before the move has 
happened, particularly when it is funded? The office was previously funded to be able to have the 14 staff. 

Hon JIM CHOWN: In regard to the 14 FTE, that was the targeted number of staff. The office has never actually 
reached that target of 14. There has been some hold on that target of 14 in regard to this transitional arrangement or 
this bill going forward. The regulators fulfilled all the requirements under the act. It currently has 10 staff. 

Hon STEPHEN DAWSON: Money is tight at the moment across government, no doubt about it. This office is 
independent, has been independent, is not directed by government or the rail industry, and has operated 
independently. Has there been pressure on this office to not spend money? Has this office fallen foul of the 
government’s efficiency dividend? Is that why there is a huge amount left in the account? 

Hon Jim Chown: The answer to that is no. 

Hon KEN TRAVERS: I think it was the annual report before last, or it might have even been the one before 
that, in which the Office of Rail Safety regulator actually identified that in terms of the resources, it was having 
difficulty meeting its obligations under the Rail Safety Act. 

Hon Jim Chown: Which year was this report? 

Hon KEN TRAVERS: It was I think two or three years ago; the annual report to Parliament. There were 
concerns raised by the Office of Rail Safety. I have never seen anything that shows me that those matters have 
been addressed, and now we hear tonight that the department has been accumulating funds, because it has not 
been fulfilling the responsibilities— 
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Hon Jim Chown: That is not correct. I think all responsibilities have been fulfilled. 
Hon KEN TRAVERS: Is the parliamentary secretary saying it was collecting too much money—that it was 
over-collecting on what was required, to fulfil its responsibilities? We cannot have it both ways. Either the fees 
were set too high to collect more money than it needed, or there have been areas of the work of the Office of 
Rail Safety that have not been completed. Which one was it? 
Hon JIM CHOWN: In response to that issue brought up by Hon Ken Travers, fees are set on an annual basis. 
The fees were set in anticipation of an FTE level of 14, which has never been achieved. That has been 
a significant saving in regard to the expenditure by the Office of Rail Safety. 
Hon KEN TRAVERS: I just want to make sure I understand the answers that the parliamentary secretary gave 
earlier. Is he saying that once the bill is gazetted, he expects around $2.6 million to go into consolidated 
revenue? 
Hon Jim Chown: Yes. 
Hon KEN TRAVERS: Can the parliamentary secretary then indicate whether that is where he will find the 
money to support the heritage and tourism rail operators? 
Hon JIM CHOWN: The fixed fees are already in the Department of Transport in regard to the financial support 
to the tourism and heritage operators. 
Hon KEN TRAVERS: It strikes me that if the government is about to get $2.6 million into the consolidated 
account, there would be the capacity for us to get an agreement. One of the problems I have is if we do not get the 
agreement up front, we will come to the department in six months’ time and say that there is a problem here. I have 
been trying to get the Department of Transport to deal with the issues down at the Barrack Street jetty for over a 
year and a half, and even though there is often sympathy expressed for these people, and it is a clear problem for 
them, no action is taken. Why can we not get a commitment that there will be some money put aside to not just pay 
the fees, but actually assist these tourism and heritage rail operators transition across to this new regime? 
Hon JIM CHOWN: I do not see what the Barrack Street jetty has to do with this bill. 
Hon Ken Travers: The point is that the government cannot get anything right. 

Hon JIM CHOWN: I will give Hon Ken Travers a response; he can come back to me on the matter. Let me 
finish, if that is okay with him. 
In regard to the $2.7 million, as I said, there is no relationship in this bill with the Barrack Street jetty. As far as 
the heritage and tourism operators are concerned, I previously made a statement that I would be more than happy 
to assist as the Parliamentary Secretary to the Minister for Transport with any transitional issues that they raise. 
The government is paying up to $2 000 to help them with their annual fees, and as for the transitional matter, we 
believe it will be quite seamless for those operators. 
Hon STEPHEN DAWSON: Hon Ken Travers asked a question about the fees and whether the fact that there is 
a huge amount left in this account means that the fees being charged may well be too high. Under the new 
regime, will the fees remain the same? What is the process that the new regulator will undertake if they seek to 
increase the fees? Does that make sense? 
Hon Jim Chown: Which fees is Hon Stephen Dawson alluding to here? 
Hon STEPHEN DAWSON: The fees that are paid into this account. Hon Ken Travers asked whether the fact 
that there is so much money left in this account points to the fees that are currently being charged being too high. 
If they are not needed, why are we charging it? It is supposed to be cost recovery. That is one point. The second 
point is that once we move over to the new regime with the fees then paid to the new regulator, will the fees 
remain the same, and what process has the regulator gone through to increase fees in the future?  
Hon JIM CHOWN: Once this bill is enacted and the transitions take place, the fees of the national regulator 
will be very similar to the fees that are charged currently in Western Australia, which come to approximately 
$3.8 million per annum. They will go to the national regulator and he will have control of those fees. With regard 
to the account as it stands today, the $2.7 million that has been accrued, or an amount to that effect, will go back 
to general revenue. What I am saying is that the fees from the state perspective will not change much from the 
current system to the new system. 
Hon STEPHEN DAWSON: I thank the parliamentary secretary for that response. The other part of my question 
was: How will the regulator decide on future fees? What process will the regulator need to go through? Will it go 
to the ministerial council or can the regulator simply decide what the fees will be? 
Hon JIM CHOWN: The fees will be reviewed annually by the ministers at the Transport and Infrastructure 
Council, at one of their meetings, with regard to whether they will increase the fees or not, and I would assume 

 [8] 



Extract from Hansard 
[COUNCIL — Tuesday, 18 August 2015] 

 p5432b-5441a 
Hon Ken Travers; Hon Kate Doust; Hon James Chown; Hon Stephen Dawson 

that each relevant state minister will be consulting quite widely with the operators on a state basis before they get 
into that process. 
Hon STEPHEN DAWSON: Under the new regime, will the fees be the same across the board, or across each 
state, or will different states pay a different level of fee? 
Hon JIM CHOWN: No, they are not the same. 
Hon Stephen Dawson: So, they are different in each jurisdiction? 
Hon JIM CHOWN: They are jurisdictional. 
Clause put and passed. 
Clauses 2 to 4 put and passed. 
Clause 5: Local modifications to the Rail Safety National Law — 
Hon JIM CHOWN: I move — 

Page 3, after line 11 — To insert — 
(2) Delete section 7(3). 

This is a Henry VIII clause. The committee found that subsection (3) of the bill is a Henry VIII clause and it 
enables the RSNL bill to be amended by regulation. The purpose of this subclause is to enable regulations to be 
made to provide that the RSNL applies to railways otherwise excluded by the subclause. There is currently no 
intention to utilise this clause, and this particular amendment will remove the Henry VIII clause from the bill. 
Amendment put and passed. 
Clause, as amended, put and passed. 
Clauses 6 and 7 put and passed. 
Clause 8: Exclusion of legislation of this jurisdiction — 
Hon JIM CHOWN: I move — 

Page 6, lines 19 to 23 — To delete the lines and insert — 
(1) Except as provided in subsection (2), the Interpretation Act 1984 does not apply to the Rail 

Safety National Law (WA) or to the instruments made under that Law. 

This is another government amendment. Upon review of clause 8, the Department of Transport confirmed a gap 
in legislative coverage associated with the inclusion of the Freedom of Information provisions in clause 8(1) 
rather than in clause 8(3). The effect of this is to exclude the Western Australian Freedom of Information Act 
from any application to functions under the Railway Safety National Law when the policy intent is that it should 
apply to Western Australian public sector bodies. To rectify this, the amendment will apply the 
Western Australian Freedom of Information Act in the same manner as the other Western Australian acts 
specified in clause 8(3). 
Amendment put and passed. 
Hon JIM CHOWN: I move — 

Page 6, after line 30— To insert — 
(ca) the Freedom of Information Act 1992; 

Amendment put and passed. 
Clause, as amended, put and passed. 
Clause 9: Terms used — 
Hon JIM CHOWN: I move — 

Page 9, line 6 — To delete “prescribed illicit drugs” and insert — 
alcohol 

Once again, the Department of Transport identified a drafting error during the process of drafting regulations to 
support the introduction of the bill. The error is in one of the definitions provided in clause 9, which defines 
various terms for the purpose of local drug and alcohol testing provisions. The local provision for alcohol and 
drug testing defines that a preliminary breath test provides a preliminary indication of the presence of alcohol, 
while a drug screening test provides a preliminary indication of the presence of prescribed illicit drugs. Clause 9 
of the bill currently contains a definition of “preliminary breath test”, which under paragraph (b) includes 
a reference to prescribed illicit drugs. This is a drafting error, and the amendment removes the incorrect 
reference and replaces it with the word “alcohol”. 
Amendment put and passed. 
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Clause, as amended, put and passed. 
Clauses 10 to 47 put and passed. 
Clause 48: Provision of information and assistance by Director of Rail Safety — 
Hon JIM CHOWN: I move — 

Page 30, line 19 — To delete “of’ 
Once again, the Department of Transport identified a drafting error while preparing the legal advice on the 
exchange of rail safety information obtained under the Rail Safety Act 2010 for use by the Office of the 
National Rail Safety Regulator. Clause 48 of the local provisions of the bill facilitates the provision of 
information between the Director of Rail Safety appointed under the repealed Rail Safety Act 2010 and the 
Office of the National Rail Safety Regulator, whereas section 15 of the Rail Safety Act 2010 appoints 
a Director of Rail Safety. The inconsistency in the designation is an anomaly and the amendment removes the 
drafting error. 
Amendment put and passed. 
Clause, as amended, put and passed. 
Clause 49 put and passed. 
Clause 50: Transitional regulations — 
Hon JIM CHOWN: I move — 

Page 31, line 8 to page 32, line 6 — To oppose the clause. 
The government opposes clause 50 because it is a Henry VIII clause and, as stated previously, there is no reason 
for the clause to be in the bill at this stage. In regard to the transitional arrangements, there is no intention to 
invoke this particular clause. The amendment will remove the Henry VIII clause from the bill. 
Amendment put and passed; clause thus negatived. 
Clause 51 put and passed. 
Schedule 1 put and passed. 
Title put and passed. 

Bill reported, with amendments. 
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